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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4565 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme Court 
of Appeals ;Building in the City of Richmond on Thursday the 
12th day of January, 1956 . 
• J. A. JONES CONSTRUCTION COMP ANY AND AETNA 
CASUALTY AND SURETY COMP ANY, Appellants, 
a.gainst 
GEORGE L. MARTIN, Appellee. 
From the Industrial Commission of Virginia 
Upon the petition of J. A. Jones Construction Company and 
Aetna Casualty and Surety Company an appeal is awarded 
them from an award entered by the Industrial Commission 
on the 1st day of November, 1955, in a certain proceeding then 
therein depending wherein George L. Martin was complain-
ant and the petitioners were defendants; upon the petitioners, 
or some one for them, entering into bond with sufficient se-
curity before the Secretary of the said Industrial Commission 
in the penalty of three hundred dollars, with condition as the 
law directs. 
2 Supreme Court of Appeals of Virginia 
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DEF'S EX. 1. 
H. H. WESCOTT, M. D. 
LOUIS P. RIPLEY, M. D. 
803 Medical Arts Building 
Roanoke 11, Virginia 
• 
February 13, 1953. 
Dr. Charles R. Duncan 
Radford, Virginia 
In re: Mr. George L. Martin 
v. J. A. Jones Construction Co. 
Dear Dr. Duncan : 
I saw the above named patient on February 11, 1953 at which 
time he was complaining of pain in the low back and discom-
fort in the left hip and thigh which he attributes to an injury 
on or about January 10, 1953. He states that at that time 
he was lifting rather heavy timber and felt discomfort in the 
low back~ This continued and · he lost about two weeks of 
work. Since returning to work this pain has continued and it 
has now radiated to the left hip, the thigh, posteriorly. It 
seems to bother him sitting, standing, straining or at most 
any time. He denies any previous history of injury to the. 
back. There is no history of numbness or tingling. 
Physical. examination reveals the patient to stand with a 
list to the right with rather marked muscle spasm in the low 
back. There is marked limitation of motions in all planes 
aggravating the discomfort in the low back and left hip. 
Straight leg raising on the right is essentially negative, on the 
. left is positive at about sixty degrees. Motions of the hip 
are normal. The reflexes are active and equal and the neuro-
logical examination is negative. 
X-rays of the low back were made by Dr. Charles Peterson 
and there is shown a slight lumbar scoliosis with the apex of 
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the curvature to the right at the lumbodorsal junction. The 
normal lordotic curve is lost as seen on the lateral view. The 
spine is perfectly straight in this position. There is narrow-
fog of the space between L-5 and the sacrum and the flat sur-
faces at this point have an increased bone density. None of 
the spaces between the lumbar bodies is narrowed. There is 
no evidence of old or recent bone injury. 
This patient has the signs, symptoms and history of a 
herniation of a nucleus at L-5 and this is fairly well substan-
tiated by the narrowing and other changes at the lumbo-sacral 
joint. He certainly has a basis for trouble in this back. 
I believe that we should treat him conservatively at the 
moment with the use of a hard bed, hot wet packs and a low 
back support. I have discussed this with him and he will 
report to you in this regard. I would put him on limited 
.activity as regards to any heavy lifting and we will follow 
him along. Thank you very much for letting me see this 
patient and with kindest regards, 
Sincerely yours, 
/s/ LOUIS P .. RIPLEY, M. D .. 
LPR:jc 
cc: Dr. John F. Preston, Radford, Virginia 
Aetna Casualty & Surety Co., Roanoke, Virginia.. 
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DEF'S EX. 2 
H. H. WESCOTT, M. D. 
LOUIS P. RIPLEY, M. D. 
803 Medical Arts Building 
Roanoke 11, Virginia 
Aetna Casualty & Surety Company 
920 S. Jefferson St. 
Roanoke, Virginia. 
In re : Mr. George L. Martin 
v . . J. A. Jones Construction Co. 
April 20, 1953. 
4 Supreme Court of Appea:ls of Virginia 
Dear Sirs: 
The above named patient was admitted to the Memorial 
and Crippled Children's Hospital on April 2, 1953 at which 
time he· was still complaining of marked discomfort in the-
low back and radiation into the left hip and thigh to the foot.. 
'11he patient had admittedly been seen by someone in Bluefield 
without relief of his symptoms. 
Physical examination revealed the patient to be sitting up 
in the bed and because of marked discomfort in the left hip,, 
thigh and leg it was impossible for him to extend the left leg. 
There was positive straight leg raising on the left, marked 
tenderness in the lumbo-sacral j0int and hypesthesia over the 
lateral aspect of the left foot. The reflexes, however, were 
active and equal. 
It was my impression that this patient definitely had a 
protrusion ef. the nucleus pulposis, probably at L-4 and for 
this reason I had him seen in consultation by Dr .. Edgar N. 
Weaver. He agreed with the diagnosis and felt that because 
of the protracted symptoms and the acuteness of the symp-
toms at this time that an exploration for the disc was indi-
cated. 
On April 11, 1953 Dr. Weaver explored this patient and 
found a large herniation at L-4. I have turned this patient 
over to Dr. Weaver as of April 10, 1953 and I am sure that 
he will keep you posted as to his progress. 
LPR:jc 
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Very sincerely yours, 
/s/ L. P. RIPLEY 
LOUIS P. RIPLEY, M. D. 
• • 
COPY. 
DEF'S. EX. 3. 
EDGAR N. WEA VER, M. D. 
317 Car Iton Terrace Building 
Roanoke, Virginia 
I 
Doctors Weaver and Tice 
Neurological Surgery 
J. A. Jones Const. Co. et al., v. George L. Martin 5 
Mr. W. D. Peake, Jr . 
.Aetna Casualty and Surety Company 
Carlton Terrace Building 
Roanoke, Virginia. 
Dear Mr. Peake: 
July 17, 1953. 
Mr. G,eorge L. Martin was admitted to the Memorial and 
Crippled Children's Hospital by Dr. Louis Ripley on 4-2-53. 
He gave a history that while working for the J. A. Jones Co:n-
struction Company, he was lifting some heavy timber when 
he had sudden pain in his low back with radiation down the 
left leg. I saw him in consultation on 4-7-53 at the request 
of Dr. Ripley because of the possibility of a herniated nucleus 
pulposus at L-5 or L-4 on the left. 
It was my impression that he did hiwe a definite. herniated 
nucleus pulposus at L-4 on the left. Accordingly a partial 
hemilaminectomy of L-4 was done on 4-11-53 with the removal 
of a large herniated nucleus pulposus. His post-operative 
course was smooth and he was discharged from the hospital 
on 4-18-53. 
He was in the office on 5-18-53 for a check-up and it was my 
impression then that he had fully recovered and was advised 
to return to work. 
With kindest regards, 
Very truly yours, 
/s/ EDGAR N. vVEAVER, M. D. 
ENW:ves 
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DEF'S EX. 8. 
Dept. of vVorkman 's Compensation 
Industrial Commission of Virginia 
Richmond 14, Va. 
Asberry's Va. 
March 4, 1954. 
6 Supreme Court of Appeals of Virginia 
Dear Sir.: 
I was off from work for a while last year, due to an in-
jury. When I went back to work I was put on light work. 1 
I worked until Jan. 15, 1954 and was laid off. The Dr. won't 
let me go back to work at any other job. He said my back 
wouldn't stand heavy work. The Dr. is Edgar N. Weaver, in 
Roanoke, Va. 
I have had to turn down two jobs on account of my back. 
Please let me bear from you about this. 
Yours truly, 
• • 
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/s/ GEORGE L. MARTIN 
Asberry's, Virginia . 
• • • 
COPY. 
DEF'S EX. 18. 
March 11, 1954. 
Mr. R. S. Fry, Jr., Regional Supvr. 
Roanoke Claim Office 
E. G. Farley, Supt. 
Richmond Claim Office 
R58 NDCC 61277-J. A. Jones 
Constr. Co.-George E. :Martin 
Attn: l\fr. Peake, Claim Representative 
Attached is letter received from the Industrial Commission 
quoting letter from the claimant, in which he states that he 
cannot work. It is my understanding that your office feels that 
this man is able to work and is simply asking for relief because 
he has been terminated. By means of copy of this letter I am 
notifying the Commission that we do not voluntarily expect to 
pay additional compensation in this case. 
/s/ E. C. FISHER, JR. 
ECF/cf 
Copy to 
Industrial Commission of Va. 
Richmond, Va.-196-515 
Asst. Supt. 
J. A. Jones Const. Co. et al., v. George L. Martin 7 
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DEF 'S. EX. 10. 
March 15, 1954. 
Claim No. 196-515-G,eorge L. Martin v. J. A.. Jones Const. 
Co.-Acc: 1-10-53 
Mr. G.eorge L. Martin 
.Asbu,ry 
Virginia. 
Dear Sir: 
In reply to our letter of March 9th, the insurance carrier 
has advised the Commission that they will not voluntarily pay 
any additional compensation. 
In view of this, if you take the position you are incapacitated 
at this time, due to your injury, we suggest you complete and 
file the enclosed application for a hearing. At the same time, 
you should let us have a report from a doctor of your choice, 
and at your expense setting forth the nature and extent of your 
incapacity, due to your accident. 
Your rig·ht to additional compensation would be considered 
as of March 5th, the date your letter was received by the Com-
mission. 
Very truly yours, 
INDUSTRIAL COMMISSION OF VIRGINIA. 
Examiner 
GMA:bm 
cc : Aetna Casualty & Surety Co. 
State-Planters Bank Bldg. 
Richmond, Virginia. 
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DEF 'S. EX. 9. 
April 22, 1954. 
Claim No. 196-515-George L. Martin v. J. A. Jones Constr. 
Co. Acc. 1-10-53 R58-NDCC .. 61277 
Mr. George L. Martin 
Asberry's Virginia. 
8 Supreme Conrt of Appe·a:Is of'· Virginia 
Dear Sir: 
We have not yet received Dr. Weaver's report. If you are 
making claim for additional benefits, we suggest you contact 
Dr. Weaver and ask him to let us have his report. If this; 
report shows you have additional disability, your claim will be 
given further considerafom. 
Unless we receive this report within the ne~t fifteen days,.. 
we shall assume you intend to make no further claim and will 
close your claim file, subject to such rights as y0u may have 
under the Act .. 
Very truly yours,. 
INDUSTRIAL COMMISSION OF VIRGINIA~ 
· Examiner 
nmm 
cc: Aetna Casualty & Surety Co. 
State-Planters Bank Bldg. 
Richmond,. Virginia 
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P. S. to Carrier-it appears 
claimant has been back to 
Dr. Weaver. If his report 
was mailed your office,, 
please let us have same for 
our file. 
DEF'S. EX. 4. 
J . .A.. Jones Construction Co. 
Radford, Va. 
Gentlemen: : 
February 15, 1954. 
Mr. George L. Martin was- in the office to see me on 2/2/54 
I operated upon Mr. Martin on 4/11/53 and removed a 
herniated nucleus pulposus at L-4 on the left. His post-opera-
tive course was· smooth, and he was discharged on 4/18/53'. 
He returned to work with J. A. Jones Construction Co. six 
~eeks following his operation. He has been working as an 
iron worker and two weeks from the last day he was in the 
office he was laid off. 
J. A. Jones Const. Co. et· al., v. George L. Martin 9 
Mr. Martin has come back to see me stating that he is unable 
to perform his duties as an iron worker. It is my impression 
that he is able to perform light duties, but I do not feel that 
he is physically able to do the heavy type of work which he 
had been accustomed to doing as an iron worker, before his 
recent spinal operation. 
Very truly your·s, 
EDGARN. WEAVER, M. D. 
ENW-kbe 
c/c Aetna Casualty & Surety Co. 
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DEF 'S. EX. 15. 
May 6, 1954. 
Claim No. 196-515-George L. Martin v . • J. A. Jones Con-
·struction Company Acc. 1-10-53 R58 
NDCC 61277 
Aetna Casualty & Surety Company 
State Planters Bank Building 
Richmond, Virginia. 
Gentlemen: 
Under date of May 4, 1954, you filed copy of Dr. Edgar N. 
,veaver's letter of February 15, 1954 addressed to J. A. Jones 
Construction Company, indicating claimant was able to per-
form light duties only. We would like to have your explana-
tion as to why the filing of this report was withheld. 
Claimant wrote the Commission on March 5, 1954. We 
quoted that letter to you in our letter of March 9, 1954, wrote. 
· the claimant on March 15, 1954, and then claimant tried· to 
g·et the report from Dr. Weaver who advised him on March 25, 
1954, that it was not his custom to send the medical reports 
to patients. Vve wroie claimant on April 22, 1954 and mailed 
you copy of that letter and it was not until April 27, 1954 that 
Adjuster Fry advised that the report was in your office and 
we wrote you for the report. You can see the unnecessary 
correspondence and the delay in the consideration of this 
claim as a result of the medical report not having been filed. 
Final settlement receipt shows this claimant returned to 
work May 25," 1953 but we reopened this claim as of March 
10 Supreme Court of Appeals of Virginia 
5, 1954, the date he wrote the Commission, making claim for 
additional compensation benefits. It appears he is partially 
disabled and unless the employer offers work of a selective 
nature, he should be reinstated on compensation on a tem-
porary total incapacity basis. As we requested your attitude 
on March 9, 1954, we would appreciate a definite reply to this 
letter. 
Very truly yours, 
INDUSTRIAL COMMISSION OF VIRGINIA . 
. Examiner 
WLR:V 
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DEF'S. EX. 11. 
THE AETNA CASUALTY AND SURETY COMPANY 
Richmond 19, Va. 
Industrial Commission of Virginia 
Richmond, Virginia. 
May 12, 1954. 
Re: R58 NDCC 61277-J. A. Jones Const. Co.-George L. 
Martin 196-515-Comm. No. 
Gentlemen: 
Our Roanoke Office has asked that we reply to your letter 
of May 6th. The report of Dr. Weaver which we filed with 
you on February 15 was not withheld deliberately but was 
inadvertently placed in our file without being sent to you. 
This matter was further complicated by the fact that the 
original of this report of Dr. Weaver was sent to the J. A. 
Jones Construction Company, and we only had copies. It 
was, therefore, necessary that we secure another original 
and have it signed, which added to the delay. 
Regarding the claimant's disability, we wish to advise that 
this claimant returned to work on May 25 as indicated bv 
the Final Settlement Receipt, and he worked from May 25 to 
January 15, 1954, at which time he was terminated by the 
employer due to reduction. in forces. . 
J. A. Jones Const. Co. ·et al., v. George L. Martin 11 
vV e do not feel at this time that the claimant has any resi-
dual disability .as he w.as doing the same work and earning 
the same wage from May 25 to January 15, and it is only 
:since he was terminated for lack of work that he is attempting 
t.o re-open his claim. Rather than to pay any additional com-
pensation voluntarily, we would prefer for this case to go 
to a hearing. 
Yours very truly, 
/s/ E. C. FISHER, JR. 
Ass 't. Supt. 
ECFJr:em 
cc: Mr. R. S. Fry, Jr., Reg .. Supv., Roanoke, Va. 
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DEF'S EX. 16.. 
June 10, 1954. 
Claim No. 196-515-George L. Martin v. J. A. Jones Con-
struction Company Acc. 1-10-53 R58 
NDCC 61277 
Mr. George L. Martin 
Asberry 's Virginia. 
Dear Sir~ 
The Industrial Commission awarded you compensation for 
disability resulting from your accident of January 10, 1953. 
You wrote the Commission on March 4, 1954 that you worked 
until January 15, 1954 and was then laid off and the doctor 
will not permit you to return to work. 
The insurance carrier has taken the position that you con-
tinued working for the J. A. Jones Construction Company 
until January 15, 1954 at which time your services were ter-
minated due to a reduction in force. As the company will 
not offer further compensation benefits, we have reopened 
your claim as of March 5, 1954, the date we received your 
letter. We cannot give consideration to any loss of time from 
work as a result of this injury prior to March 5, 1954, but if 
vou have been disabled since that date or have been unable 
to earn your former wage of $104.00 per week, you should. 
12 Supreme Court of Appeals- of' Virginia 
immediately complete the enclosed application for hearing 
and :file this with the Commission. Upon receipt of this form 
the claim will be placed on the docket for the attention of the 
hearing Commissioner. The hearing would be held in the 
county in whi~h the accident occurred. 
Very truly youl"S, 
INDUSTRIAL COMMISSION OF VIRGJNIA. 
WLR:V 
~c : Aetna Casualty & S"urety Co .. 
State Planters Bank Building 
Richmond, Virginia. 
Examiner 
P. S. Carrier: You have filed the copy of the letter from 
Dr. Weaver to the J. A. Jones Construction Company at Rad-
ford, Virginia, of February 15, 1954 indicating this claimant 
was able to perform light duties but in the doctor's opinion 
he was not physically able to do heavy work. As his services 
were terminated by the employer on January 15, 1954, it would 
appear that unless work of a selective nature were furnished 
this empfoyee and compensation paid under Section 65-52 of 
the Act,. claimant would have a right to ask for compensation 
on account of a total wage loss as a result of the injury. 
Frankly, this claim should have your further and immediate 
attention. 
W. L. R. 
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DEF 'S EX. 12. 
THE AETNA CASUALTY AND SURETY COMP ANY 
Richmond 19, Va. 
Industrial Commission of Virginia 
Richmond, Virginia 
June 28, 1954.-
Re: R58 NDCC 61277-J. A. Jones Const. Co.-George L .. 
Martin Comm .. No .. 196-515 
J. A. Jones Const. Co. et al., v. George L. Martin 13 
Gentlemen: 
Please ref er to our letter of May 12. 
We have looked into this case and are still not convinced 
that this claimant is not able to earn the same wage that he 
was prior to his accident of January 10, 1953. . . 
I am asking our Roanoke Office to secure an up to date medi-
cal examination of this man, and if we cannot show any infor-
mation that will convince us that he is entitled to further 
benefits, we will promptly advise you, but we are not willing 
at this time to voluntarily pay more. 
Yours very truly, 
/s/ E. C. FISHER, JR. 
EC:B., :em 
CC: H. 0. Oas. Claim Dept. 
CC : Roanoke Claim Office 
• • 
Ass't. Supt. 
• • 
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EDGAR N. WEAVER, M. D. 
317 Carlton Terrace Building 
Roanoke, Virginia 
Doctors Weaver and Tice 
Neurological Surgery 
Aetna Casualty & Surety Company 
Carlton Terrace Building 
Roanoke, Virginia. 
Att: Mr. Paris 
Dear Sir:. 
July 30, 1954. 
Mr. George L. Martin was in the office to see me on 7-28-54. 
He stated that he was doing lig·ht work and getting along well. 
He had occasional soreness and stiffness in the low back but no 
leg pain. 
14 Supreme Court· of Appeals of Virginia 
On examination, there was slight tenderness over the lumbar 
spine, but this did not appear to be significant. Straight leg 
raising test was negative bilaterally. The knee and ankle 
jerks were active and equal, and no sensory changes were 
elicited. 
It is my impression that this patient has recovered satis-
factorily from his operation and is able to return to his usual 
duties, and that he does not have any disability as a result 
of his herniated nucleus pulposus and operation. He has 
been advised that he is now fully recovered and that he does 
not have any disability. 
With kindest regards, 
Very truly yours, 
/s/ EDGAR N. WEA VER, M. D. 
ENW:ves 
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DEF'S EX. 13. 
The Aetna Casualty and Surety Company 
Roanoke 13, Va. 
Industrial Commission of Virginia 
Richmond 
Virginia 
August 2, 1954. 
In re: R58 NDCC 61277-J. A. Jones Construction Co. 
George L. Martin 
Compensation File No. : 196-515 
Gentlemen: 
Please refer to our letter of June 28, 1954. We have had Mr .. 
Martin examined by Dr. Weaver and have received the report 
dated ,July 30, 1954. 
According to Dr. Weaver's report, the claimant has re-
covered satisfactorily from his operation and can return to his 
usual duties and, also, he does not have any permanent dis-
ability. 
J. A.. J-0nes Oonst. Co. 'et al., v. George L. Martin 15 
In view of Dr. 'Weaver's report we are not willing at this 
time to voluntarily pay any further compensation in benefits 
on behalf of Mr. Martin. 
Yours very truly, 
Robert E. Paris 
Claim Representative. 
HEP/ls 
/s/ ROBERT E. PARIS. 
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DEF'S EX. 17. 
Dr. C. S. McLaughlin, 
e/o tl ohn C. Sevier Steam Plant 
Rogersville, Tenn. 
September 14, 1954. 
In re: I. C. No. 196-515-George L. Martin-
J. A. Jones Construction Co. Accident 1-10-53 
(R58 NDCC 61277) 
Dear Doctor: 
Mr. Martin showed us a report form which limited his duties 
while he was employed by the Tennessee Valley Association. 
He also showed us a slip showing· that he was terminated be-
cause there was no light work available. 
On January 10, 1953 Mr. Martin was employed by the J. A. 
Jones Construction Co. when he allegedly injured his back. 
On April 1953 Dr. Edgar N. Weaver of Roanoke, Virginia 
explored this patient and found a large herniation at L-4. 
In May 1953 the claimant was released from Dr. Weaver's 
ca.re w°ith no disability and he returned to work. He worked 
until January 15, 1954 for J. A. Jones Construction Co. at 
which time he was terminated because of reduction in forces. 
We would appreciate a full report of your :findings, so that 
we may submit them to the Industrial Commission of Vir-
ginia. 
Yours very truly, 
R. E .. PARIS, Cl. Rep. 
16 . Supreme Court of Appeals. or Virginim 
REP-b 
cc-Industrial Commission of Va. 
cc-Richmond Claim Dept. 
cc-H .. 0. Casualty Claim Dept .. 
.. .. • 
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DEF'S EX. 6 .. 
• 
EDGAR N. WEAVER,. M. D. 
317 Carlton Terrace Building 
Roanoke, Virginia .. 
Doctors Weaver and Tice 
Neur<i>fogical S11:rgezy 
Aetua Casualty & Surety Compa:ny 
Carlton Terrace Building 
Roanoke, Virginia. 
October 5, 1954 .. 
Re : Mr. Ge·orge· L. Marfin v.. Jones Construction 
Ce>mpany 
Att: Mr .. Paris 
De·ar 1\fr. Paris: 
Mr. George L. Martin was in the office to see me on 9'-20-54 .. 
He stated that he· had no significant pain in his back at any 
time except on doing stremious work. This pain was limited 
to his Iow back -region with only an occasional pa:in down the 
left leg. On a whole, he had gotten along well from his opera-
tion, and I feel that he has fully recovered except for doing 
strenuous activities. A letter was written to you on July 
30, 1954, at which time I felt that he had fuI1y recovered and 
did not have any disability at that time because he ha:d no 
pain and no neurological changes. However, at that time he 
had not tried resuming his usual work. He had recently at-
tempted a job as a riveter in the State of Tennessee at which 
place he was hired on 'limited time, and his work was termi-
.nated because of physical disability. He was not terminated 
because of pain but because of the advice of the examining 
J. A. Jones Const. Co. et al., v. George L. Martin 17 
physician who advised that he was unable to do work that· 
was required of him on his job as a riveter. 
In view of this recent development, it is my impression that 
this patient is not able to do the type of work that he was doing· 
before his injury and he will never be able to do the type of 
work that ·he was doing· before his injury without some dis-
ability. It is, therefore, recommended that he be given 15% 
total disability to the body as a whole. 
With kindest regards, 
Very truly yours, 
,Is/ EDGAR N. ,vEA VER, M. D. 
ENW:ves 
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DEF. EX. 14. 
October 20, 1954. 
Claim No.196-515-George L. Martin v. J. A. Jones Construc-
tion Company Acc .. 1-10-53 R58 NDCC 61277 
Aetna Casualty & Surety Company 
State Planters Bank Building 
Richmond, Virginia 
Gentlemen: 
You have. filed report of Dr. Edgar N. Weaver of October 5, 
1954. This claimant was examined on September 20, 1954 
and, according to Dr. Weaver, is able to do all but strenuous 
duty. "'\Vhile the doctor was of the opinion on July 30, 1954, 
that claimant had fuUy recovered and did not have any per-
manent disability, he had not tried to resume his regular work 
·at that time and, therefore, the doctor's report was not con-
clusive. He indicates claimant had tried work as a riveter and 
was hired on a limited time basis, but his work was terminated 
because of physical disability. In view of recent develop-
ments, Dr. Weaver is of the opinion claimant is not able to 
do the type of work he was doing before the injury and would 
never be able to do this type of work and rated him at 15%. 
Unless work of a selective nature is offered this individual 
it would appear that he has a total wage loss as a result of the 
18 Supreme Court of Appeals of Virginia 
injury and compensation at the former rate of $25.00 would 
be payable. 
As claimant wrote the Commission on March 5, 1954 and we 
quoted that letter to you in our letter of March 9, 1954, it 
would appear that the claim should be reopened as of that date 
for the payment of further compensation benefits. Either 
let us have your advice that compensation payments have been 
resumed and the basis of such payments, or your attitude in 
regard to the claim. 
Very truly yours, 
INDUSTRIAL COMMISSION OF VIRGINIA 
Examiner 
WLR:V 
• • • • • 
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January 8, 1955 
Industrial Commission of ,Virginia 
Department of Workmen's Compensation 
Richmond, Virginia 
Re : Claim No. 196-515 
George L. Martin 
v. 
J. A. Jones Construction Company 
Gentlemen: 
The following constitutes the answer of the employer in 
the above claim now pending before the Commission: 
1. That no duty is imposed upon the employer to furnish 
any further medical treatment, the time therefore having ex-
pired and no reason existing for extension thereof. · 
2. That claimant failed to file an application for hearing 
within the proper time provided by the Act, although advised 
he should do so. 
3. That the existence of an occupational injury is not ad.: 
mitted. 
J .. .A,. Jones Oonst. Co. et al., v. George L. Martin 19 
4. That even assuming· the existence of an occupational in-
jury, claimant is not entitled to compensation under the Act 
for the reason that no loss or deminution of wages has been 
.suffered as a result.. 
5. That claimant has not suffered any loss or impairment 
-0f his earning capacity as a result of any alleged injury, nor 
has he suffered any disability extending to an inability to do 
substantially the material acts necessary to the pro-
page 28 ~ secution of gainful employment, either partially 
or totally, nor has any such alleged injury resulted 
in total or partial incapacity for work. 
6. That claimant has lost no time from work, and has 
suffered no wage loss as a result of any alleged occupational 
injury, for which he has not been fully compensated. 
7. That no chang·e in claimants condition has occurred since 
the· date to which compensation was last paid justifying any 
i1dditional compensation .. 
Respectfully, 
/s/ JOHN B. SPIERS, JR. 
Counsel for Defendant 
• ii • • 
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DEF. EX. 7. 
Mr. William R. L. Craft, 
Attorney-At-Law 
First National Bank Building 
Christiansburg, Virginia 
January 7, 1955 
Re: Ciaim no. 196-515 
George L. Martin v. . 
J. A. Jones Construction Co. 
Dear Mr. Craft: 
I received a subpoena to appear at the January 15th hear-
ing to testify regarding tbe above patient. I would be ~appy 
to appear but it is likely I will be out of town to attend a Semi-
nar at Chapel Hill, North Carolina-
20 Supreme Court ef Appeals of Virginia 
It so happens that I never did see this patient. He was a:t 
our .plant hospital on two occasions. The :first time was Febru-
ary 10, 1953 and he was seen by Dr. C.R. Duncan of Radford .. 
The history that he gave at that time was as- follows,-tbat he 
had had pain jn his low back for about a month. He said he 
developed a catch in his back but he did not remember just 
what he was doing when it started. Dr., Duncan's diagnosis 
was sacroiliac sprain, left, and he made the following note : 
''Low back on left started hurting month or so, ago while 
working but doesn't recall any specific strain, sprain or mom-
ei1t of in- injury. Has been a crane operator here for two 
years. This pain is of a sharp, catching nature and has per-
sisted in spite of treatment. Physical examination: Walks 
with slight forward list and to the right. Unable to flex lum-
bar vertebrae past ten to :fifteen degrees. Straight leg rais-
ing mildly positive on the left. Left sacro-iliae region very 
tender to palpation with lumbar muscle spasm, left. Impres-
sion: Sacro-iliac sprain. Advice orthopedic consultation''. 
The next occasion he w·as in the hospital here was on Febru-
ary 11, 1953 when he was given a referral to Dr. Louis P. Rip-
ley of Roanoke. On March 2, 1953 the patient called in and 
talked to Dr. Mary G. Robbins stating that he was having a 
lot of pain in his back and leg and wanted to go to the hospital. 
Dr. Robbins called Dr. Ripley who said he would try to get 
him a hospital bed as soon as possible. 
On March 12, Dr. Ripley called me to try to get in touch 
with him because they had gotten a hospital bed. W11en I 
contacted the patient he said that he was much better and did 
not want to go to the hospital at that time. He said he had 
been going to Bluefield for treatment. 
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Mr. William L. Craft 
Re: Claim No. 196-515 
January 7, 1955 
George L. Martin v. J. A. Jones Const.ruction Co. 
We have on file two letters from Dr. Riplev, one addressed 
to Dr. C.R. Duncan with a copy to Aetna Casiialty and Surety 
Company dated February 13, 1953 and the other addressed 
to Aetna Casualty and Surety C'ompany, dated April 20, 1953. 
Doubtless these letters or copies of tl1em would be available 
to you at the hearing. 
The information in the last letter from Dr. Ripley was es-
sentially that he had a definite herniation of the nucleus pul-
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posus of the fourth lumbar level and that he was referred to 
Dr. Edg·ar Weaver who did an operation for same on April 11 
and found that the diagnosis was correct. 
We have no further information regarding the patient. I 
trust this gives you the desired information. 
JFP:esw 
Sincerely yours, 
/s/ JOHN F. PRESTON, JR., MD., 
Medical Director 
cc: Aetna Casualty & Surety Company 
920 S. Jefferson Street 
Roanoke, Virginia 
cc : Industrial Commission of Virginia 
Richmond 19, Virginia 
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CL'S EX.1. 
J ohu Sevier Steam Plant 
Rogersville, Tennessee 
September 10, 1954 
TO v\THOM IT MAY CONCERN 
The bearer of this letter, George L. Martin, was employed 
as Structural Ironworker at the John Sevier Steam Plant, 
Rogersville, Tennessee, September 7, 1954. 
Dr. C. S. McLaughlin, Medical Officer for this project, found 
it necessary to place Mr. Martin in a limited approval status 
with the explanation, "no heavy lifting·," as a result of an 
alleged back injury received at another job outside of the 
Tennessee Valley Authority. 
Mr. C. B. Keith, General Structural Ironworker Foreman, 
refused to accept Mr. Martin for employment due to this 
limitation imposed by the medical department, subsequently 
he is being terminated from this payroll. 
RWS:MR 
Very truly yours, 
TEN~"'"ESSEE VALLEY AUTHORITY 
/s/ R. W. SANDLIN 
for H. Jack Milnes 
Personnel Officer 
. Employment Division 
22 Supreme Court of Appeals of Virginia 
CC : C. S. McLaughlin, Medical Center, John Sevier Steam 
Plant 
E. A. Shelley, Knoxville 
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CL'S EX. 2. 
OFFICE MEMORANDUM 
UNITED STATES GOVERNMENT 
DATE: September 9, 1954 
To : H. Jack Milnes, Personnel Officer, John Sevier Steam 
, Plant, Rogersville 
li,rom: Dr. C. S. McLaughlin, John Sevier Medical Center, 
Rogersville 
SUBJECT: LIMITED APPROVAL 
Employee: George Leander Martin Title STRUCTURAL 
IRONWORKER 
Division 
or Branch CONSTRUCTION DIVISION 
JOHN SEVIER STEAM PLANT 
Location ROGERSVILLE, TENN. 
(xx) Initial employment 
( ) Reemployment 
Examination. Date 9-7-54 
( ) Continued employment 
( ) Transfer 
of the above named person in or to the position given above 
is approved by the Division of Health and Safety provided 
his duties shall not be changed without prior approval of this 
division, and provided the conditions stated below are ob-
served at all times while performing his official duties: 
1. He shall not be permitted to lift objects exceeding 35 
pounds in weight, or to push or pull objects requiring an 
effort exceeding that required to lift objects weighing 
over 35 pounds. 
2. He shall perform no duties involving lifting, straining, 
climbing or similar exertion. 
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(EMPLOYEE TERMINATED 9-10-54-foreman unable 
to use hlm with above limitations) 
/s/ C. S. McLAUGHLIN, M. D. 
/s/ BURSON DEAN 
Concur : Burson Dean 
Safety Engineer 
1'1RK 
Distribution: 
Employment Branch, Knoxville 
Employee 
Employee's medical record 
E. E. Carrier, M. D.., Chattanooga 
Burson Dean, John Sevier 
H. D. Towers, John Sevier 
Employee's Supervisor, John Sevier 
Limited Approval File 
TVA 9016 (H&S-2-54) 
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CL'S EX. 3. 
SUPERVISOR'S EVALUATION OF SERVICE 
E -Exceptionally satisfactory 
( 1-Satisfactory but above average 
S ( 2-Satisfactory and average 
( 3-Satisfactory but below average 
U -Unsatisfactory 
s 
MAJOR DUTIES PERFORMED 
1. Riverting Struct. Steel 
E 1 2 3 U 
X 
2. 
3. 
OVERALL EVALUATION 
Explain: 
Work 
Conduct 
Ability 
Good Riveter-Safe and Dependable Worker 
E S U 
X 
X 
X 
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Clearance of accounts and intials. of Clerk 
Tools OK H.F. G. Coupons 
Rents and 
Dormitories, 
. I. 
2 10 ·--· · ·- · .. Medical 
Meals 
Library 
Exit Medical Examination 
Equipment OK H.F. G. 
Total 
Date 9-10-54. 
Class Qodes and Remarks by Medical Officer 
/s/ C. S. McLAUGHLIN/Dr. 
Signature of Medical Officer 
APPROVAL: 
Immediate Supervisor 
/s/.BSB PBC 
Pay Roll Clerk 
J. S. S. P. 
Location 
/s/ CHAS. KEITH 
Administrative Officer 
/s/ R.. W. SANDLIN 
Personnel Officer 
DISTRIBUTION OF COPIES: 
STATUS CHANGE: (To Pay Roll Office; 
White-) To )-(To Personnel}-(Then to Personnel 
Blue -) Pay Roll } ( Office For ) (Office 
Yellow-) Office ) Approval )-To Employee 
-Retained by Pay Roll Office 
TERMINATION: 
Wbite -To Pay Roll Office; To Personnel Office 
. To Employee, )- To Employee 
Blue - ) Then to ) (To Employee for Clear-
Yellow-) Personnel Office 
ance 
)-( of Account; then to Pay 
(Roll Office 
COPY. 
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RECOMMENDATION FOR PERSONNEL ACTION 
Date issued S'ept. 10, 1954 
Employee Geo. L. Martin Badge No. 5215 
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Title Struct. Ironworker Rate $2.775 
Division and Branch Construction 
Employee's Official Station John Sevier S. P. Pay Roll No.-
PROPOSED NEW STATUS: New Badge No.---
Title Rate $.n---
Division and Branch 
Effective 
Employee's Official Station Date 
Supervisor 
Supervisor's Official Station 
Give Specific reasons for change 
TERMINATION: 
M 
Mo Dav Hour Year 
(Annual Rates only) 
Indefinite 
Temporary-Not 
to Extend Past : 
Mo Day Year 
Last day worked 9 10 12 A. M. 54 
Mo. Day Hour Year 
( Explain below) 
-Resigned 
-Laid off 
-Discharged 
Date supervisor gave x-Otber 
hourly employee Form 77 9-10-1954 
Give exact reason for termination: 
Terminated due to physical limitations imposed by Medical 
Dept. 
Personnel Officer Remarks: 
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CL's. EX.4. 
J. A. JONES CONSTBtUCTION COMP ANY 
Address Reply to : 
Radford Arsenal 
Radford, Virginia 
26 Supreme Court of Appeals of Virginia 
24 April 1953 
Mr. George L. Martin 
Asbury, Virginia 
Re: Compensation payments 
Dear Mr. Martin: 
This will advise that we have received the return of your 
check no. 2D 931589 with the agreement forms which were 
mailed to us on April 20, 1953, as requested in our letter of 
the same date. 
We have just completed a phone conversation with our in-
surer in Roanoke and find that both the $100.00 check and 
· check no. 2D 931822, dated 4-20-53, in the amount of $50.00 
for compensation through 4-24-53 is also due you. 
The ref ore we are very happy to return the $100.00 check 
and enclose herewith the $50.00 check. · 
We sincerely hope that you will soon be able to return to 
your regular work. 
Yours very truly, 
J. A. JONES CONSTRUCTIONN COMP ANY 
BY: /s/ Q. B. MONTGOMERY 
Q. B. Montgomery, 
Safety Engineer 
QBM:f 
Enc. 2 
CC: Aetna 
Reading File 
File 
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First hearing before Deputy Commissioner W. L. Robin-
son at Christiansburg, Virginia, on J annary 15, 1955. 
All witnesses having been duly sworn, the following testi-
mony was taken: . · 
By Deputy Commissioner Robinson: Mr. Spiers has sub-
mitted certain exhibits for the defendant. Attorney Craft. 
J .. A. J:ones Ooust.. Co. et al., v. George L. Martin 27 
Geor,ge L. Martin. 
interposes objection on the basis that he reserves the right 
to cross examine these doctors and that subpoenas have been 
served and they have failed to attend. After dis-
page 37} cussion it was understood and agreed that the lay 
testimony would be submitted, also that the de-
fendant's exhibits would be submitted, copies of which would 
he given to Attorney Craft, and the testimony of the doctors 
will be taken on the next schedule of hearings, with the re-
•quest that the Commission write the doctors, insisting that 
they personally appear in obedience to subpoenas in view of 
their failing to appear at this hearing, making a continuance 
necessary. Agreeable 1 The claim is on change in condition, 
George L. Martin having filed application for hearing on 
November 1, 1954, alleging further disability. The claim is 
to be reopened as of March 5, 1954. You have the burden, 
Mr. Craft, go ahead. 
By Mr. Spiers: Could I make this statement on the basis of 
the claim being reopened as of March 5 ¥ The defendant 
raises the point of too great a lapse of time until the appli-
cation was received as stated in gTound 2 of his 
page 38 } grounds of defense. And I will go into it more 
fully with evidence. 
By Mr. Robinson: All right. For that reason you cover 
actual incapacity thnt you're claiming in your evidence, Mr. 
Craft. 
MR. GEORGE L. MARTIN, 
Claimant. 
By Mr. Craft: 
Q. Mr. Martin, you are the claimant here in this proceed-
ing, that's correcU 
A. That's right. 
Q. And your name is George L. Martin? 
A. That's right. 
Q. Where were you working at the time which you sus-
tained the injury of which you now complain? 
A. Jones Construction Company. 
Q. vVho were yon working for? 
A. J. A. Jones. 
Q. J. A. Jones of J. A. Jones Construction Company? 
A. That's right, J. A. Jones Construction Com-
page 39 } pany. 
Q. That was at the Radford Arsenal location in 
Montgomery County, Virginia? 
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George L. Martiti. 
A. That's right. 
Q. When were you injured! 
A. January '52. Beg your pardon, '53 .. 
Q .. Just state how you were injured at that timeY 
A. Well, we were putting in some big tanks and we'd have 
to put big timbers down to roll them on, and when I lifted 
the timber, why,. something· pulled loose. I didn't know-
By Mr. Robinson: The accident is agreed, Mr. Craft. It's 
only on now on change in condition and the date of incapacity .. 
By Mr. Craft: Well, he's-he has raised in his defense· 
here certain elements as to the nature of the injury and tho 
place, no duty of the employer. 
page 40 ~ By Mr. Robinson: Where? 
By Mr. Craft: Well, in No. 2 yon say he failed to 
file an application for hearing within the proper time pro-
vided by the Act. I wanted to show when he was injured. 
By Mr. Robinson: He only-that was in the-what he 
means is the long delay between the date of his return to, 
work until the actual filing of the application for hearing .. 
The claimant had gone back to work-
By Mr .. Spiers: He worked from May-
By Mr. Robinson: The claimant had g·one back to work 
May 25th,. 1953. 
page 41 ~ By Mr. Craft: ·well, now, in item 3 he denies 
the existence of an occupational injury.· 
By Mr. Spiers: I just didn't admit it, lmt we had ac-
cepted coverage on the original injury. 
By Mr. Robinson: The original ac.cident is admitted, the 
injury resulting therefrom is admitted. What Mr. Spiers is 
doing-is saying, "we '"re not conceding that his present in-
capacity has any connection with the original accident. 1 ' Or 
injury. · 
By 1\fr. Craft: Well, I just wanted to get it-in for the pur-
. pose of the record. Then, as I understand it, there is no 
denial and there's no proof required that the claimant was 
injured in his occupation while employed at J. A. Jones Con--
strnction Company in 1953 f 
page 42 ~ By Mr. Robinson: It is a matter of record and 
- fully establisl1ed that he w·as an employee of the 
.T. A. ,Tones Construction Company, that he sustained an 
injury on January 10, 1953, that his wage was $104.00 a week, 
and tha.t ]1e wai:; inrapacitated therefrom because of a back 
injury to May 25, 1953. 
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George L. Martin. 
By Mr. Spiers: Compensation was paid under a previous 
award of the Commission. 
Q. All ri~ht. I just wanted to be protected. All right, Mr. 
Martin, now after the injury I believe that you were paid in 
accordance with an agreement certain sums of money as re-
sult of that disability, is that correct Y 
A. That's right. . 
Q. Now, do you know what tl1e final date of payment was 
made to you pursuant to that award Y 
page 43 r A. May the 25th was the last date that I got any. 
Q. What yearY 
A. '53. . 
Q. Now, were you then or what date were you discontinued 
and terminated as an employee of J. A. ,Jones Construction 
Company! 
A. January the 10th of '54. 
Q. Have you been employed in your-since that-have you 
been employed since that time Y 
A. Yes, sir. 
Q. Now, where were you employed? 
A. Mr. Necessary, that I knowed. For light work. That's 
all I could do, was light work. 
Q. Is that the only type of work that you have been able to 
do since the date of your injury? 
A. Yes, sir, light work is all. 
Q. Now, state what period that you have had employment 
since you were terminated there on January 15, 1954 ¥ 
A. Well, it was in warm weather, that'd be 
page 44 ~ around April, I'd say. I wouldn't say exactly. 
Q. Well, how many-how much pay have you 
drawn? 
A. Well, I don't know, I'd say about $700.00 and some cents. 
Q. Has that been since January 15, 1954? 
A. That's right. 
Q. Have you had any reg·ular employment since then? 
A. No, sir. 
Q. V\Thy haven't you been regularly employed? 
A. Well, couldn't get nowhere, wouldn't nobody hire me on 
account of mv back. 
Q. I ask you if since the date of your termination you hav:e 
made application for employment with the T. V. A. Authority 
in Tennessee? 
A. Yes, sir. 
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Q. Did you obtain employment t 
A. I did. 
Q. How long were you there? 
page 45 ~ A. Three days. 
Q. When were you employed there T 
A. In September. September the 7th. 
Q. What year? 
A. '54. 
Q. And you were there for three days? 
A. That's right. 
Q. What was the reason for your termination? 
A. ,v ell, I couldn't lift, asked to, but couldn't lift. 
Q. "\Vas the termination resulting from a condition that 
arose from this injury that you suffered while at J. A. Jones 
Construction Company? 
A. That's rig·ht. 
Q. I hand you three documents, one signed by H. Jack 
Milnes, M-i-1-n-e-s, Personnel Officer, Employment Division 
of C. S. McLaughlin :Medical Center, Rogersville, Tennessee, 
. dated September 10, 1954, and ask you if that letter 
page 46 ~ was presented to you at the time of your termina-
tion or thereabouts 7 
A. That's right. 
Q. I wish to file that as the claimant's exhibit. Are your 
exhibits 1 or A or which f 
Bv Mr. Robinson: Filed as claimant's exhibit 1. 
By. Mr. Spiers: I'd like to state on that, that this is from-
based on a statement by Dr. McLaughlin. vVe 've written to 
l1im and failed to get any report at all out of him. And that 
is not from a medical man at all. 
Q. ,\7 ell, we wish to state at this time that the three docu-
ments that we are going· to introduce are self-explanatory each 
of the other and that there is a statement of McLaughlin that 
is going to be introduced. I now hand you a copy of a memo-
randum which is dated September 7, 1954, signed by C. S. 
McLaughlin, M. D., to H. Milnes, M-i-1-n-e-s, Per-
page 47 ~ sonnel Officer at the John Sevier Steam Plant, 
Rogersville, Tennessee, and ask you if that doeu-
ment. was also presented to you at the same time, together 
with the one you have previously identified? 
A. That's right. 
Q. Claimant's exhibit No. 2. I hand you a document dated 
September 10, 1954, signed by C. S. McLaughlin, M. D., R. W. 
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Sandlin, Personnel Officer, and also signed by the supervisor 
whose initials or name I cannot read, and ask you if that also 
was given to you at the time that you were terminated from 
iemployment? 
A. That's right. 
Q. This document states: '"terminated due to physical limi-
tations imposed by Medical Department." Claimant's ex-
hibit No. 3. Mr. Martin, from tbe documents that have been 
introduced here, why were you terminated there? 
A. Well, I went through, he examined me all the 
page 48 ~ way down to my belt., then he said, ''pull off your 
shirt you've got to be x-rayed." That was Mc-
Laughlin. 
Q. Why were you terminated? 
A. Well, because I couldn't lift. Couldn't lift but 35 pounds, 
lift, pull or push. 
Q. ,vhat pay were you making there? 
A. $1.77:Y~ 
Q. What-
A. I mean $2.77.. . 
Q. ,,That were your average weekly-what would have been 
your average weekly earnings! · 
A. Well, I never-
Q. You were earning $2. 77 per hour for-
A. Five eig·ht-hour days. 
Q. Now, have you been able to obtain employment in your 
,occupation which has been stipulated here, since the date that 
you were terminated at the J. A. Jones Construction Company 
-except for the miscellaneous work that you have previously 
testified about? 
page 49} A. No, sir. 
Q. What is your condition now? 
A. Well, that doctor's report, 35 lbs., push or pull, that's 
all I can give you. 
Q. Is that-I'm asking you, can you do that nowt 
A. Well, I don't-he says I can, but I don't believe I can. 
It hurts when I lift, if I lift very much. 
Q. Now, have you had any employment other than the ap-
proximate $700.00 you say you have earned since you were 
terminated over there in January, 1953~anuary 15, 1954? 
A. No. 
Q. Who was the doctor that you last visited or called upon 
relative to your disability? 
A. Dr. Weaver. 
Q. In Roanoke, Virginia t 
32 Supreme Court of Appeals of Virginia 
George L. Marti'¥/,. 
A .. That's right. 
Q. And I believe that you were operated on as 
page 50 ~ your medical has shown for this particular injury 
and disability that you have! 
A. That's right .. 
Q. Could you hold a job of your p1·evious employment, if 
vou were able to obtain one at this time? 
• A. I don't think so. I can't get it, how should I knowt 
Q. Well, if you could get-the question is your disability. 
If you could get the job, could you-
A. I don't know, I don't think so, not like I had before, I 
can't. I know I can't. 
Q. You know you couldn't do that Y 
.A. No, I can't do that. 
Q .. ·what kind of work can you do nowt 
.A. Well, I don't know. Working on machines in the con-
dition I'm in.. . 
Q. Now, Mr. Martin, do you-are you any better than 
you were at the time that you had the operation? 
A. Well, as far as the pain, the pain is gone but 
page 51 ~ the condition I'm in I can't work, I'd say I was. 
worse. 
Q. How do you mean that? 
A. Well, I could work then, and I can't do nothing now. 
By Mr .. Robinson~ 
Q. When you went back to work 011 May 25, 1953-
A. That's right. 
Q. Well, tell me what's happened since then, that's. brought 
you here today? 
A. Well, when I went back to work I didn't do any lifting 
like that. 
Q. yon mean you did lig·ht work, or-
A. Well, I didn't do nothing, I just went with the crane, 
flagged the crane, that's about all I done, walked around. 
Q. Well, when is the first time you made an effort to do 
heavy work? 
A. Well, Dr. Weaver said not to do heavy work .. 
page 52 ~ Q. You have not made that effort then Y 
hurts. 
A. Yea~, I've lift-tried to lift, but I didn't, it 
Q. And when you offered yourself for emplovment, then 
yori-Mn into difficulty! ~ 
A. That's right. Any place you can stand the examination, 
you got to work. 
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CROSS EXAMINATION. 
By Mr. Spiers: 
Q. Now, Mr. Martin, you did work for Harry Necessary 
in Bluefield Y 
A. That's right. 
Q. He's construction outfit, is he not f 
A. That's right. 
Q. I believe you worked there from approximately April 
20, 1954 to August 20, 1954, would that he about right¥ 
A. That would be about right. 
Q. Now, during that time how many construction jobs did 
Mr. Necessary have that you worked on Y 
page 53 ~ A. Three. · 
Q. And at that time your classification with him 
was an iron worker, wasn't iU 
A. That's right. It was light work. 
Q. But you were classed as an iron worker¥ 
A. That's right. 
Q. And that was the work you were classed for at the Arse-
nal? 
A. That's right. 
Q. Classed at J. A. Jones? 
A. That's a friend, you couldn't do that for just anybody. 
Q. Now, he worked during that period installing a coal 
tipple for the Red Panther Coal Company at Center, West 
Virginia 1 
A. That's right. 
Q. And then at Powell Hayton Mining Company at Powell 
Hayton Point, Ohio? 
A. That's rig·ht. 
page 54 ~ Q. And you worked during those periods and 
earned your regular going rate as an iron worker V 
A. No, I didn't earn my regular rate. 
Q. You were paid $2.50 an hour, weren't you? 
A. That's right. 
Q. And you worked approximately forty-five hours a week 
for l\Ir. Necessary, is that right? 
A. If that's what he told you, that's right. 
Q. Forty hours of that was regular time and five hours was 
time-and-a-half Y 
A. That's right. 
Q. So your average weekly wage then during that period 
would be as high as it was at the Arsenal, wouldn't itY 
A. Well, if you work more time, you get it. 
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Q. Counting the time-and-a-half? 
A. You worked more time. At one time at the Arsenal 
we made more than that. 
Q. You during that period could not have come 
page 55 ~ here and told the Commission that you were so 
disabled that you couldn't get a job and earn the 
going rate as an iron worker, could you Y 
A. Well, if it was anywhere except a friend, you could. 
Q. But you couldn't have told them that you were not ear.n-
ing what an iron worker normally would get from April to 
August of 1954? 
A. That's true. But if you hadn't of known him you 
couldn't have got the job, wouldn't have been no point in it. 
Q. But you got it, didn't you? 
A. That's right. 
By Mr. Robinson: 
Q. Did you do the same work that the rest of the crew did f 
A. No, sir. No, sir. Done nothing· but just here and there, 
just in and around. I just done it for a friend lives over there 
with me. 
pag·e 56 ~ By Mr. Spiers: 
Q. Well, you worked on the crane, didn't you Y 
A. Worked on a hoist. 
Q. On a hoist? 
A. That's right. 
Q. And-
A. There's a lot of difference in that and iron working. 
Q. You did have that steady employment during this 
time? 
A. That's rig·ht. 
Q. And then you left there? Now, prior to that time, Mr. 
Martin, in March, 1953, approximately the 5th of March, you 
wrote to the Industrial Commission of Virginia and advised 
them that you had been-excuse me, March 5th, 1954, you 
wrote the Industrial Commission and told them that you 
couldn't get your job in Tennessee? 
A. That's right. 
page 57 ~ Q. So you bad been to Tennessee prior to the 
time you worked for Mr. N ecessaryY 
A. In '54? 
Q. Yes. 
A. In March! I didn't even go to Tennessee in March. 
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Q .. I understand that. Did you g·o to Tennessee before you 
w-orked for Mr. Ncce:ssaryf 
A. No, it was after. 
Q. After August of 19541 
A. Tl1at 's rigilt. I w.as there in S-eptember. 
Q. Now., the Industrial Commission was advised that you 
1ad a question about your compensation on or about March 
5th, 1954, is that righU 
A. That's .right. 
Q. And you'd just. been oorminated from the Arsenal a 
month and a half prior to that time Y I'd like to file as de-
fendant's exhibit 8 to be sure it's in the record, his letter of 
March the 5th. Mr. Martin's letter of March the 
page 58 ~ 5th. 
By Mr. Robinson: '541 
Q. Yes, sir. 
Claimant's letter to tbe Commission of March 4, 1954, is 
filed as defendant's Exhibit No. 8. 
Q. Mr. Martin, on or about the 15th of March, 1954, did 
you rec.eive a letter from the Commission advising you that in 
view of your letter if you take the position you 're incapaci-
tated, we suggest you complete and file the enclosed applica-
tion for hearing· f 
A. I wouldn't say. I don't know. 
Q. Well, did you get a letter from the Commission-
A. I've gotten several letters from them. 
Q. And did they enclose an application for hearing! 
A. I got an application, yes, sir. 
Q. Sir? 
A. I got an application, yeah. 
pag·e 59 } Q. Do you recall whether you g-ot them the first 
time in March? · 
A. I wouldn't say I got them in March. 
Q. But you were advised in that letter that if you take the 
position you are incapacitated at this time due to your injury, 
we suggest you complete and file the enclosed application for 
. hearing and send them a doctor's report. You recall that, 
don't vou? 
A. i can't say. 
Q. Well, you did get a letter from them-
A. I got a letter, several of them. 
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Q. -and an applicatio», advising you to :file themf 
A. Yes, sir. 
Q. Now, you didn't file the application at that time, did 
you? 
A. No, sir. 
Q. Did you get any other letters from. the- Commission. ad-
vising yon to :file applications:¥ 
A. I .don't know. 
page 60 i Q. Did you get more than one,. or just one Y 
.A. I got two or three applfoations. 
Q. Did you? Mr·. Robinson, will you check and s·ee if there's 
a letter of April the 22:nd from the Commission to him. 
By Mr. Robinson: Yes, to George L. Martin, Asberry's, 
Virginia, of April 22nd, yes. 
Q. I'd like to file that as exhibit 9. 
By Mr. Robinson: All right, our copy in the file of A priI 
22nd addressed to George L. Ma:rti11- of Asberry 's· filed as de-
fendant's exhibit 9. · 
Q. I'd also like to file the Commission's letter to tbe claim-
ant dated March 15, 1954, at the same address. 
By Mr. Robinson: That letter is filed as defendant's ex-
hibit 10 .. 
Q. Now, after tiiat letter in April, then you g·ot a 
pag·e 61 f job shortly after you had-before you had even 
received that letter, you had a job with Mr. Neces-
8ary in Bluefield, West Virginia Y 
A. Bluefield, Virginia. 
Q. I mean Virginia. 
A. That's right. 
Q. And the application was not filed r 
A. That's right. 
Q. You consulted an attorney when, Septemberf Or Octo-
berf 
A. I believe it was September, I wouldn't say. 
Q. But your application, the formal application, was filed. 
only in October of 1955-'54? 
A. I think so. 
Q. The 23rd of October, 54 f 
A. '54. 
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By Mr. Robinson: Let the record show it was dated Octo-
ber 23rd and was filed with the Commission No-
page 62 ~ vember 1, .1954. 
Q. November 1. You had an attorney help you 
to fill this out? 
A. That's right. 
Q. Now, after you left Mr. Necessary, where did you go? 
A. Down in Tennessee. 
Q. You went down to Rogers-Rogerstown, or whatever 
it is? 
A. Rogersville. 
Q. Rogersville, Tennessee, and got a job with T. V. A. Y 
A. That's right. 
Q. Did you go immediately from your job with Mr. Neces-
sary down there Y 
A. No, I didn't. 
Q. How long was it afterwards? 
A. Well, whatever time they said, it was in September, 
just before that. 
Q. You went down in September Y 
A. I went down before that, they said they'd put 
page 63 ~ me on, and I went down to get the job and I got it, 
they hired me in out of the company. 
Q. Yes, sir. Did anything happen while you were with Mr. 
Necessary? 
A. No, sir. 
Q. No injury to your back or anything of that nature¥ 
A. I never done nothing there. 
Q. Did you ever try to do anything T 
A. Huh? 
Q. Did you ever try to do any Y 
A. I've tried to lift but-
Q. lt,or M:r. Necessary Y 
A. No, I didn't have to. 
Q. During the time that you were still at Radford Arsenal 
did you try to do any lifting Y 
.l\. No, sir. 
Q. When you got the job down in Tennessee did you try 
to do any lifting Y 
A. Drove rivets. 
page 64 ~ Q. You drove rivets 7 
A. That's right. 
Q. You got along all right on that job, didn't you Y 
·A. Well, wasn't there long enough to tell whether you got 
along all right. 
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Q. Well, you did do all right as long as you were there? 
A. I reckon I did. 
Q. ,vhere else have you tried to get jobs, Mr. Martin f 
A. No place. 
Q. When you applied at Mr. Necessary's, you got a job, and 
then you went to Tennessee and applied and you were dis-
charged there and there has been no other attempt by you . 
to get a job? 
A. That's right. 
Q. I think I've already asked you, your last payment of 
compensation was May 25th, 1953, wasn't it? 
A. That's right. 
Q. You have received no other compensation 
page 65 ~ since then f 
A. No, sir. 
Q. The operation you received was paid for by your em-
ployer? 
A. That's right. 
Q. Your termination in January, 1954, was for reduction in 
force, is that correct? 
A. That's right. 
Q. When this operation and the consultation with a doctor 
was first suggested to you right after your injury, you didn't 
keep your appointment with the doctor, did you t 
A. No, sir. 
Q. You were seeing someone else? 
A. I went to my family doctor in Bluefield. 
Q. That was in March of 1953, wasn't it¥ 
A. That's right. 
Q . .Are you working now? 
A. No, sir. 
Q. Now, you went to see Dr. vV eaver in July of 
page 66 ~ this past year? . · 
A. I've been there three or four times, I don't 
know the dates. 
Q. Well, didn't you tell him at that time you had no pain? 
A. That's right. 
Q. And there didn't seem to be much wrong with you? 
A. That's right. 
Q. Didn't he tell you tllat you were now fully recovered and 
did not have any disability? Isn't that what Dr. Weaver 
said? 
A. I don't believe he told me that. 
Q. He did tell you that you were fully recovered f 
A. Well, no, he didn't say fully recovered. As far as my 
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bacl~, the time I went down there he said, ''you never will be.'' 
That was the last time. 
·Q. That was in October! 
A. I believe it was October, I don't-I won't say which it 
was. 
Q. Before the time you filed your application 7 
page 67} .A. That's right. 
Q. And earlier, when you were discharged from 
the hospital and went back to Weaver, he told you there was 
no disability and you could go on back to do your work f 
A. He said to go back to the plant if I'd do light work. 
Q. Mr.-who is your foreman 7 
A. Farmer. 
Q. Mr. Farmer 7 
A. Yes, sir. 
Q. Did he assist you in _getting light jobs to do? 
A. That's right. 
Q. That didn't come from the top office there, did iU 
A. No. It come from the safety man. The safety man had 
told him, that's the head of the whole thing. 
Q. ·when you went to apply for a job in Tennessee, you 
immediately told them about your trouble with your backY 
A. No, sir, I didn't tell them anything about it. 
page 68 } Q. You didn't tell him? 
A. No, sir. I didn't have to, when he pulled my 
shirt off he could see. 
Q. Did he ask you-
.A. No, sir. 
Q. He did not ask you? 
A. No, sir. 
Q. You wrote to, or Aetna arranged another examination 
of you by Dr. Weaver in October? 
A. That's right. 
Q. You all had quite a bit of correspondence there 7 
A. Yes, sir. 
Q. In July of 1954? 
A. I don't-what do you mean by correspondence! 
Q. I mean with reference to another appointment with the 
doctor to have you examined further. 
A. The only thing, he said if I'd come back to him, he'd 
pay for it, trip and all, he just done that to get me. 
page 69 } Q. Then you do go to Weaver then? 
A. That's right. 
Q. And that was in July, wasn't it? 
A. I don't know whether it was July or not. 
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Q. Well, that's when he submitted his report. 
A. I thought you said October Y 
Q. No, sir-you went twice, clidn 't you 7 You went in July 
and October or in the summer and then in October. 
A. When he said to go, whatever time he said to go is when 
I went. 
Q. Now, since you were terminated at Hercules, has any-
thing happened to- you at all-
.A. I never worked at Hercules. 
Q. -is your condition the sameY All right, I mean J .. A .. 
Jones! 
A. Nothing only just when you lift .. 
Q. Yes, sir. 
A. It hurts, that's all 
page 70 f Q .. But I mean-
A .. It 'IF be s-ore for a dav or two .. 
Q. Apparently about the same now.:_ 
A. That's- right. 
Q. -as it was when yon were terminated by J. A. Jones,, 
it1s been that way all the timet 
A. All the time. 
Q. That rs all. 
By Mr. Craft: 
Q. Mr. Martin, just explain briefly, the only work you have 
ever been able to do since you were operated on for this in-
jury has been light work, is that right f 
A. That's right. · 
Q. And is that the only work you have done r 
A. Yes, sir. 
Q. Is it customary when you apply for a job with thesea 
companies like you did at T. V. A., to give physical exami-
nationsY 
A. Yes, sir. 
page 71 ~ Q. And do you know whether you would be re-
jected at. any other coon.pany you applied for a job 
on that same groundf 
A. I wouldn't know that; he examined me down, x-rayed 
my chest and everything and took me in to examine me below 
the belt a.nd then he saw the scars on my back, and did three 
x-rays, I think, three x-rays of it then. 
Q. And told you you couldn't do heavy ,vork? 
A. That's right. 
Q. AD right. The plaintiff wishes to introduce exhibit-. 
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By Mr. Spiers: 
Q. Let me ask him one more question. Have you-are you 
able to do any other kind of work 01. 
A. I guess I can do light work. 
Q. And jobs are just hard to, find Y . 
A. No, they're not ha.rd, I can find one if you want me to 
take a chance on it. 
Q. You don't want to take a chance 1 
page 72 ~ A. Would you Y 
Q. I'm asking you. 
A. I'm asking you, would you T If a man tells you to lift 
35 pounds, no more or less, would you go-
By Mr. Craft: -filed as plaintiff's exhibit 4 which is a 
letter dated April 24, 1953, from J. A. Jones Construction 
Company to Mr. Martin. 
By Mr. Robinson: Filed a.s claimant's exhibit 4 . 
• • • • • 
page 94 ~ 
• • • 
Second hearing before Evans, Commissioner, at Christians-
burg, 1Virginia, on May 23, 1955. 
Evans, Commissioner, rendered the opinion. 
F,INDINGS OF FACT. 
George L. :Martin suffered a ruptured disc as the result of 
an accidental injury while employed by the defendant on Jan-
uary 10, 1953. He was temporarily totally disabled from 
February 27, 1953, to May 25, 1953, at which time he returned 
to light work for the defendant at his regular average weekly 
wage of $104.00. 
page 95 ~ On ,Tanuary 15, 1954, claimant was terminated 
due to economic conditions. 
On March 5, 1954, claimant wrote to the Industrial Com-
mission advising tl1at be had been refused employment on 
· two oc.casions due to his back condition. The file was re-
opened as of March 5, 1954, and formal application forms 
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sent to the claimant to be completed and filed with the Com-
mission. The formal application for hearing was filed with 
the Industrial Commission on November 1, 1954, and hear-
ings held on January 15, 1955, and May 23, 1955. 
'l,he record discloses the claim.ant secured employment on 
April 20, 1954, and worked regularly from that date to Au-
gust 20, 1954, aml during the period of employment was able 
to earn an average weekly wage of as much or in excess of 
that earned as of the date of the injury. Jn this employment 
he was classified as an iron worker but he was allowed to 
perform only light duties. 
Claimant was unable to secure employment from August 
20, 1954, up to September 7, 1954, at which time he was em-
ployed by the Tennessee Valley Authority in a limited capac-
ity with a proviso that he should not do any lifting in excess 
of 35 pounds. Due to this limitation he was terminated three 
days later. His scale of pay in this job was equal to that 
earned by claimant at the time of his injury. 
Claimant was unable to secure additional employment until 
May 2, 1955, at which time he secured light work. In his 
present job he earns $2.40 an hour and works a forty-hour 
week which gives him an average weekly wag·e of $96.00. 
Dr. Edgar N. w·eaver, neurologist of Roanoke, 
page 96 ~ Virginia, estimates claimant is suffering a 15% 
· general partial disability as a result of the back 
lllJUI'y. 
A preponderance of the evidence compels a finding that 
claimant does suffer a general partial disability which pre-
vents him from engaging in heavy work. Section 65-52, Code 
of Virginia, provides that general partial disability shall be 
compensated on the basis of 60% of the difference between 
the wage an injured employee was eaming at the time of the 
injury and the wage he is able to earn thereafter. 
An award shall enter in behalf of the claimant providing 
for payment of general partial disability at the rate of $25.00 
per week from March 5, 1954, to April 20, l 954, as claimant 
had no earnings during that period. Compensation payments 
at the rate of $25.00 per week shall be resumed as of August 
20, 1954, and paid to May 2, 1955, exeluding the three day 
period worked during September, 1954. Beginning May 2, 
1955, claimant slrnll be eompensated at the rate of $4.80 per 
week ,,,ith these payments to continue for the remainder of 
the period of three hundred weeks from the date of the acci-
dent, unless subsequent conditions require a modification of 
the award. 
From the foreg-oing award shall be deducted the sum of 
$250.00 to be paid to William R. L. Craft, Jr., Attorney at 
.J. A. J~1res Oous.t. Ct>. ~'t :al, v. George L. · Martin 4:3 
Law, Christiansbw·g, Virginia, and E. 1N. Ballou, Attorney at 
Law, Roanok~, Virginia, for legal services rendered the claim-
.ant. 
_pc1ge 97 } 
NOTICE OF A.WARD. 
Case of George L. Martin 
1To J. A. Jones Construction Com-
pany (Employer) 
Radford Arsenal 
Radford., Virginia 
Date June 27, 1955 
"\Villiam R. L. Craft, 
Jr .. , Atty. R 
1st National Bank 
Building 
Christiansburg, Vir-
ginia 
:and George L. Martin 
Asberrys, Virginia 
{Claimant) John B. Spiers, Jr.) 
Atty .. R 
:and Aetna Casualty & Surety Com-
pany (Insurance Carrier) 
State Plauters Bank Building 
Richmond, Virginia 
Radford, Virginia 
E. \V. Ballou, A.tty. R 
413 Boxley Building 
Roanoke, Virginia 
You are hereby notified that a first hearing was held in the 
above styled claim before W. L. Robinson, Deputy Commis-
sioner, at Christiansburg, Virginia, on January 15, 1955 and 
a second hearing held be-fore Evans, Commissioner, at Chris-
tiansburg, Virginia, on May 23, 1955 and a decision rendered · 
by Evans, Commissioner, on June 27, 1955 directing an award 
be entered in claimant's behalf as follows! 
$25.00 per week on account of general partial disability from 
March 5, 1954, to April 20, 1954, as claimant had no earnings 
during this period. Beginning Aup:ust 20, 1954, $25.00 per 
week and pa.id to May 2, 1955, excluding the three day period 
worked during September, 1954. Beginning May 2, 1955, 
elaimant shall be compensated at the rate of $4.80 per week 
with these payments to continue for the remainder of the 
period of three hundred weeks from the date of the accident, 
1mless subsequent conditions require · a modification of the 
award.. 
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The sum of $250.00 is directed to be deducted from the abow 
compensation awarded and paid to William R .. L .. Craft, Jr.,, 
Attorney, and E. W. Ballou,. .Attorney, for legal services. 
rendered the claimant .. ' ' 
INDUSTRIAL COMMISSION OF VIRGINIA._ 
/s/ lf. E. EV ANS,. Commissioner .. 
Attest: 
/s/ W. F. BURSEY,. Secretary_ 
page· 98 f 
• :I<' :Ill) 
.. 
Nov. 1, 1955. 
,, 
• fi :111· If 
Re-view before the full Commission at Richmond,. Virginiif 51 
on· October 10, 1955. 
Crensha:w, Commissioner, rendeTed the opinion. 
-This case is before us for review upon application of' thei 
defendant, who is aggrieved by decision and award of June> 
27,. 1955, by which certain additional compensation was di-
rected. Principal defenses raised were: (1) Claimant's 
application for further compensation wa:s not made within 
twelve months from the last payment of compensation under 
a former award; (2) that claimant must show a clmnge in 
physical condition to support further award. 
Claimant sustained back injuries on .January 10, 1953, and, 
pursuant to memorandum of agreement reciting the average, 
weekly wage to be $104.00, an award was entered April 22, 
1953, nrovidin~ for comnensation at the rate of $25.00 ner 
week during disability. FoIIowing an operation for relief of 
nerve root -pressure caused by a ruptured intervertebral di~H\ 
claimant returned to light work on l\fav 25, 195!-l, 
page 99 ~- and payments under the award were tI1en termi-
nated; The final settlement receipt was dated May 
28. 1953. 
The emnlover continued to furnish fod1t work at the formP1" 
wa.~e until .Tanuary 15, 1954, when claimant's services werra 
terminated due ·to a reduction in force. 
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On March 5, 1~54, the Commission received the following 
letter from the worker : 
"I was off from work for a while last year, due to an in-
jury. W11e11 I went back to work I was put on light w-0rk. l 
worked until Jan. 15, 1954 and was laid off. T.lle Dr. wont 
let me· go back to work at any other job. He said my back 
wouldn't stand heavy work. 'l1he Dr. is Edgar N. Weaver, in 
Roanoke, Va. 
'' I have had to turn down two jobs on account of my back. 
"Please let me hear from you about this." 
The contents of that letter were revealed to the carrier by 
the claim department of the Commission in a letter dated 
March 9th, requesting advice as to the carrier's attitude in the 
further handling of the claim. The carrier, under date of 
March 11th, wrote to its Roanoke office, with copy to the Com-
mission: · 
"Attached is letter received from the Industrial Com-
mission quoting letter from the claimant, in which he states 
he cannot work. It is my understanding that your office feels 
that this man is able to work and is simply asking for relief 
because he has been terminated. By means of copy of this 
letter I am notifying· the Commission that we do not volun-
tarily expect to pay additional compensation in this case." 
The Commission informed claimant of the carrier's attitude 
by letter of March 15, 1954, with copy to the carrier. The 
letter carried with it an application blank for formal appli-
cation, and concluded with tnis sentence: '' Your right to 
additional compensation would be considered aR 
page 100 ~ of March 5th, the date your letter was received 
by the Commission.'' In conformity with a re-
quest contained in the letter, claimant approached the at-
tending physician, Dr. Edgar N. ·weaver, for a medical re-
port, and was informed by the physician that such would be 
sent direct to the Commission. · 
,,711en medical report was not receiyed by April 22nd, thn 
Commission wrote rlaimant to that effect, and hy copy and 
postscript to the carrier the latter was asked if the report. 
had reached it. It developed that the physician had reported 
under date of February 15th and that the employer and the 
carrier's Roanoke and Richmond offices had copies. A request 
from the Commission to the carrier elicited a copy of the re-
port, received on May 4, 1954. The Commission's claims ex-
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aminer, by letter of May 6, 1954, took the cµrrier to task for 
delay in filing the report, the letter ending with this para-
graph: 
'' Final settlement receipt shows this claimant returned to 
work May 25, 1953, but we reopened this claim as of March 
5, 1954, the date he wrote the Commission, making claim for 
additional compensation benefits. It appears he is partially 
disabled and unless the employer offers work of a selective 
nature, he should be reinstated on compensation on a tempo-
rary total incapacity basis. As we requested your attitude 
on Ma.rch 9, 1954, we would appreciate a definite reply to this 
letter.'' 
The carrier's reply of May 12, 1954, laid the failure· to for-
ward the report to inadvertence, and concluded: 
"We do not feel at· this time that the claimant ·has any 
residual disability as he was doing the same work and earning 
the same wage from May 25 to January 15, and it is only since 
he was terminated for lack of work that he is attempting to 
re-open his claim. Rather than pay any additional compen-
sation voluntarily, we would prefer for this case to go to a 
hearing." (Italics supp lied) 
There followed then two letters from the Commission with 
copies to the carrier, one dated June· 10, 1954, 
page 101 ~ and the other dated July 1, 1954, prodding claim-
ant to file a formal application. On July 6, 195-1,, 
the carrier wrote cl~imant to report for medical examination, 
and forwarded to the Commission Dr. Weaver's report by 
letter dated August 2, 1954. The concluding sentence of that 
letter was: "In view of Dr. Weaver's report we are not 
wil1ing at this time to voluntarily pay any further compensa: 
tion in benefits on behalf of Mr. Martin.'' The carrier, on 
8eptember 16, 1954, requested claimant to report to Dr. 
Weaver for further examination. The pl1ysician 's report in-
dicated a disability for work, and, in view, thereof. the c]aims 
examiner wrote the carrier under date of October 20, 1954, ad-
vising that tlrn claim was re-opened as of Marcl1 5th, and ask-
fog the earrier's attitude. The carrier replied that it bad ad-
vised claimant that it would not pay further compensation. 
The letter was received on October 28th, and formal appli-
~ation for hearing, executed by claimant, was received on 
November 1. 1954. · 
Notice of hearing was dispatched to the pa.rties on Decem-
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her 30,, 195{, .setting the date of January 15, 1955. On. J anu-
ary 10,, 195~, the defendants, by counsel, filed grounds of de-
fense., raising for the first time the issue of timely re-opening 
of the claim. 
The facts bearing· upon that issue were set out apart from 
others relating the second issue in the interest of clarity . 
. ·when claimant returned t.o work on May 25, 1953, it was 
to that of. a selective nature, and this kind of work was per-
formed continuously to termination on January 15, 1954. A 
medical report of Dr. Weaver, dated July 17, 1953., gives a 
background of operation for removal of a large herniated 
nucleus pulposus performed on April 11, 1953, 
page 102 r and concludes that it was his impression then that 
claimant had "fully recovered" as of May 18, 
1953. The report of the examination made by ~r. Weaver in , 
February of 1954, above ref erred to, contains this statement: 
"'It is my impression that he is able to perform light duties, 
but I do not feel that he is physically able to do the heavy type 
of work which he had been accustomed to doing as an iron 
worker, before bis recent spinal operation." 
Following the examinations requested by the carrier in 
July and September, Dr. vVeaver submitted two reports, one, 
dated July 30, ·1954, expresses the opinion that claimant had 
fully recovered with no residual disability, and the other, 
dated October 5, 1954, expressed the opinion that claimant 
was unable to perf.orm his normal duties and probably would 
eontinue so. The later opinion was based on actual inability 
to perform such work. He estimated that there was a 15 per 
cent disability of the body as a whole. 
After claimant wrote the letter upon which the case was 
re-opened he secured work of a selective nature, earning a 
wage slightly in excess of the sum he was earning when in-
jured. The work lasted from May 20, 1954, to August 20, 
1.954. On September 7, 1954, he was employed as a riveter 
by the Tennessee Valley Authority. Initial employment ex-
amination had on the same day was the subject of a report 
by the examining physician, Dr. C. S. McLaughlin, dated the 
9th which limited claimant's duties as follows: 
'' 1. He shall not be permitted to lift objects exceeding 35 
pounds in weigM, or to push or pull objects requiring an 
~ffort exceeding that required to lift objects weighing over 
35 -pounds. 
"2. He shall -perform no duties involving lifting, straining, 
climbing, or similar exertion." 
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page 103 } Because of the limitatio11s, his services were dis-
pensed with the following day, September 10th. 
The wage would have exceeded that while in the employ of 
the defendant. 
Claimant is now employed in selective work at an average 
weekly wage of $96.00. 
In approaching the first issue raised, we are reminded thi=1.t 
the .Act (Sec. 65-92) provides that proceedings be summary in 
nature. No formal pleadi11gs are required, and it is neces-
sary only that application in an iuformal manner apprise 
the -0pposite party of the basis or ground relied upon for 
relief. Wise Coal Co. v. Roberts, 157 Va. 782, 161 S. E. 91L 
Claimant's letter of March, 1954, does just that. It refers. 
to the accidental injury, to the fact that he was incapacitated 
thereby to the extent that he could not do heavy work, and 
states that by reason of the incapacity employment opportuni-
ties were denied him. And the carrier, from the outset,. 
treated it as an application for additional compensation. 
Carrier's letter of March 11, 1954, conjectures on the reason 
for claimant "asking for relief," and that of May 12, 1954,. 
ag·ain gives its belief of the reason for claimant seeking ad-
ditional relief, and expressed the preference that the "case 
go -to hearing.'' In addition, the carrier set about preparing 
its defenses. After more tba.n twelve months succeeding the 
last payment of compensation, tbe carrier procured two physi-
cal examinations of claimant, and based its denial of addi-
tional compensation, not on the limitations provisions of Sec-
tion 65195, but upon a belief that claimant was not, in fact, 
incapacitated. It was not until tbe case was set for hearing 
in January of 1955, that question was raised as to the timeli-
ness of the application. 
It seems to us clear, a.ncl we hold, that the letter received 
March 5, 1954, sufficient]y apprised the carrier of 
page 104 ~ the basis and grounds for additional compensa-
tion, and that the receipt of that letter is adequate 
compliance with the requirements of Section 65-95. In addi-
tion, the carrier itself asked that the claim "go to hearing.'" 
Such a request by the employer or carrier stops the running 
of limitation. -Challcle!J v. Nolde Bros., 186 Va. 900; 45 S. 
E. (2d) 297. The carrier's every action subsequent to tlle 
receipt of the claimant's letter was tlrnt of one resisting on 
the merits a pending claim. 
The carrier's seeond contention, namely: that claimant 
must show a. clrnnge in physical condition to justify addi-
tional compensation, deserves equally close scrutiny. Wit11-
ont at this time analyzing the several requests of Dr. Weaver, 
J. A. Jones Const. Co. et al., v. George L. Martin 49 
we proceed to a construction of Section 65-95 insofar as the 
grounds or reveiewing an award are concerned. 
For convenience of reference Section 65-95 is here set out: 
"§65-95. Review of award on change of condition.-Upon 
its own motion before judicial determination or upon the ap-
plication of any party in interest, on the ground of a change in 
condition, the Industrial Commission may review any award 
and on such review may make an award ending, diminishing 
or increasing the compensation previously awarded, .subject 
to the maximum or minimum provided in this Act, and shall 
immediately send to the parties a copy of the award. No such 
review shall affect such award as regards any moneys paid 
but no such review shall be made after twelve months from 
the date of the last payment of compensation pursuant to an 
award under this Act." 
It is true that we have in the past held that Section 65-95 
applied exclusively to cases where there had been an actual 
change in the physical condition of the employee since thH 
entry of the former award. Our reasons for such construc-
tion then seemed to be s·ound, but, upon reappraisal, we are 
now convinced that such a view has been erroneous. 
It is our considered view that where the dis-
page 105 ~ ability is of a general nature, involving the trunk 
or head, where compensation is provided for 
under Section 65-51 or 65-52, and is based upon capacity to 
earn wages, any change in the situation of the parties affect-
ing wage earning capacity is a change in condition and forms 
a basis for review of an award under tbis Section. On the 
other hand, where the injury is permanent and to a member 
scheduled under Section 65-53, compensation being based upon 
loss or loss of use of the member, there must be a change in 
physical condition to justify modification of an award, for no 
other factor can affect the right to compensation. 
Illustrative· of the injustices which will arise if the former 
holding·, that the provisions of Section 65-95 apply only to an 
actual clrnnge in physieal condition, is adhered to is shown 
in the case of Puckett v. Martin & Gass, 36 0. I. C. 448. 
There, claimant's wage at the time of the accident was $104.00 
per week. The injury was to the head. After the injury 
reached permanence, he was unable, because of its effects, 
to get and hold a job, and an award at the then maximum 
rate of $20.00 per week on account of total incapacity was 
entered. Seven months thereafter, by good fortune and ten-
acity, he secured a .job at an average weekly wage of $96.00 
only $8.00 per week less than he earned originally. Yet, ·his 
actual physical condition had not changed. If the former 
50 Supreme Court of Appeals of Virginia 
ruling had not been reconsidered and overruled the defendant 
would continue to pay maximum allowable compensation while 
claimant was actually earning a wage almost equal to that 
he received at the time of injury. 
Conversely, as in the instant case, an employee receives an 
injury resulting in a permanent partial disability of a gen-
eral nature, but he secures a job earning his former wage. 
'fhereafter, he loses that job and cannot, because of his dis-
ability, secure another except at a substantial 
page 106 ~ wage loss. His physical condition has not 
changed. The former ruling would deny him com-
pensation for this wage loss. We do not believe such a result 
was intended by the General Assembly. 
There have been three cases decided by the Supreme Court 
of Appeals in which the phrase "change in physical condi-
tion, n or words of like import, appear in the opinion. One 
involved injury to a member scheduled under Section 65-53; 
in another the mq>ression was dictum; and in the third there 
was no change in physical condition but a change in mental 
condition. They are: Wise Coal <.t Coke Co. v. Roberts, 
supra. The disability was confined to loss of use of the left 
leg. These words were used: 
"The injured party may sign a release in full, with the con-
sent and approval of the Commission, yet, if the degree of 
disability due to the accident. subsequently increases and the 
claimant files an application so stating·, such a release is no 
bar to recovery, • * • · 
and 
'' Section 47 ( now Section 65-95) adds only one ground for 
the reopening of an award made by the Commission, i. e., a 
chang·e in condition of the injured party." 
Section 47 (65-95) was amended in 1932 to provide that 
reviews on the ground of a change in condition must be applied 
for within twelve months after the last payment of compen-
sation pursuant to an award. This resulted in a certified 
question which was stated as follows: 
'' There are two views on the construction of the present 
section. The employer takes the position that the section as 
amended is retroactive and now bars the re-opening of the 
claim of Sam Allen. The employee contends that the pro-
visions of section 47 in effect at the time of his accident places 
no limitation on the reopening of his claim. 
.J. A. J(on·es Oonst. Cn. et al., v. George L. Martin 51 
'' The question we wish for you to determine is whether 
:section 47 of the workmen's compensation act as amended is 
retroactive f '' 
jpage 107 }- The certified question took the style of Allen 
. v ... M.ottley Construction Co., 160 Va. 875, 170 S. 
E. 412, and the opiuion is largely an adoption of a former 
opinion of the Commission, in Rowles v. Lynchburg Tobacco 
1'"Varehouse Co., 15 0. I. C. 66. The Rowles Case used this 
:sentence: ".Section 47 (now 95) applies to au actual change 
in physical condition''., and that sentence fell within that por-
tion of the opinion as _quoted in the Allen. Case. The nature 
of the injury in the Allen Case does not appear from the Vir-
ginia ReportS:, nor does that in the Rowles Case appear from 
the Commission's printed reports. It is our opinion, how-
,ever, that the sentence used was not necessary to a determina-
tion of the certified question, nor to determination of the case 
quoted from. 
A. Wilson db Co. v. Matthews, 170 Va. 164, 195 S. E. 490. 
In affirming an award of compensation the court summed up 
the action taken by the Commission as follows: 
"The testimony which was had at the first hearing was 
before the Commissioner and additional testimony was taken, 
which resulted in a :finding of fact by the Commissioner to 
the effect that there had been no change in the physical con-
dition of the claimant which would be sufficient to justify a 
modification of the previous award under section 47 of the 
Workmen's Compensation act, but the case 'must necessarily 
be treated from the standpoint of psycho-neurosis'; that on 
the whole record and upon a careful analysis of the evidence, 
that was the apparent ca.use of the claimant's present dis-
ability and an award was made allowing the claimant compen-
sation on the basis of a fifty per centum disability. This was 
tantamount to saying that while there had been no change 
physically in the applicant's condition, there had been a change 
in his mental condition in that it had progressed from what 
Dr. V\Theeldon had said was emotional instabilitv to the definite 
ailment of psychoneurosis.'' .. 
The Court has frequently said that the holdings of the Indi-
ana Court are peculiarly persuasive because the Virginia Act 
is based upon that of Indiana. Basham v. Lowe, Inc., 176 Va. 
485, 494, 11 S. E. (2d) 638, 642. The courts of 
page 108 } Indiana, prior to 1937, had considered change in 
condition to mean change in the physical condi-
tion of the injured, but, when faced with a change in the con-
dition of the parties the court promptly reappraised its ruling 
52 Supreme Court of App-ea:Is· of Vfrgi~fa 
and directed a review of an awai;d in a death case where, ob-
viously, th~ physical cgndition of the injured had not changed~ 
Homan v. Belleville Luniber ~ Supply Co., 104; Ind. App. 96~ 
8 N. E. (2d) 127. It was there said: 
"It is further provided that the power and juriscliction of 
the board sho'ltld be continuing wheneve1· there was a 'change· 
in condition.' Unfortunately in the past this has been inter-
preted to mean a change in the. physical condition of the in-
. jured one but certah1ly this· was not what the general assembly 
had in mind. They provided further that the board should. 
not make a modification after the expiration of a certain timo 
after tbe termination of the compensation period, which in-
ferentially, at least, is evidence that the general assembly 
thought, at that time, that they were giving to the board full 
and exclusive jurisdiction from the time there had been an 
application made to them until all things incidental to the 
administration of the law had been done. 
"· .. 
'' Since the Industrial Board has full, complete and absolute-
~dministration of this law within the limits prescribed by the 
act and decisions of this court its jurisdiction is continuingr 
therefore, where there has been a change in the· condition of' 
the parties as the rejected evidence indicates the Industrial 
· Board should conduct a hearing and determine what that 
change has been a:nd make a finding· and award thereon. • • • '" 
This case was quoted from extensively in Harris v. Diamoncl 
Constritction Co., 184 Va. 711, 36 S. E. (2d) 573, and, as this: 
Court pointed out, subsequent decisions in Indiana have ad-
hered to the view. See Swift & Co. v. Neal, 106 Ind. A. 139,. 
18 N. E. (2d) 491, where it was said: 
''"The Industrial Board has jurisdiction to change this: 
award on account of a change in condition, should they find 
such to exist. This does not necessarily mean that there must 
be a change in the physical condition of the injured employee .. 
" .... 
"It is our opinion that the Industrial Board 
page 109 ~ has jurisdiction and authority to change this 
award at any time within the period fixed by sta-
tute upon a showing that the conditions under which the ori-· 
ginal award was entered no longer obtained." 
We hold that change in condition as used in Section 65-95 
refers to any change in the conditions under which the original 
award was entered or terminated which would affect the right 
J. A. Jones Const. Co. et al., v. George L. Martin 53 
to, or amount and duration of, compensation. Stated differ-
ently, and in the words of the Supreme Court of Georgia in 
Gnwa,tt v. Georgia Casualty Co., 158 Ga. 613, 123, it means 
that "conditions have chang·ed for some reason that makes 
a readjustment of the award necessary.'' 
We hold, then, that the conditions under which compensa-
tion under the award of April 22, 1953, was terminated, 
namely: that claimant returned to work at no wage loss, have 
chang·ed so that there is now an injury connected wage loss 
for which compensation must be allowed. 
The evidence in this case, both medical and lay, supports the 
conclusion that the injury has resulted in an incapacity which 
has reduced claimant's earning capacity by $8.00 per week. 
For the reasons stated, the award uf June 27, 1955, 1s 
affirmed upon review. 
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NOTICE OF AW ARD. 
Case of George L. Martin 
Accident-1-10-53 
To J. A. Jones Construction Company 
(Employer) 
Hadf ord Arsenal 
Radford, Virginia 
and George L. Martin (Claimant) 
Asberrys, Virginia 
and Aetna Casualty & Surety Com 
pany (Insurance Carrier) 
State Planters Bank Building 
Richmond, Virginia 
Date November ~' 1955. 
,vmiam R. L. Craft, 
Jr., Atty. R 
1st National Bank 
Bldg. 
qh:istiansburg, Vir-
gm1a 
Spiers & Spiers, 
Attys. R 
Radford, Virginia 
Ernest vV. Ballou, 
Atty. R 
413 Boxley Building 
Roanoke, Virginia 
You are hereby notified that a Review was held in the above 
styled case before the full Commission at Richmond, Vir-
ginia, on October 10, 1955, and a decision rendered November 
1, 1955, by Crenshaw, Commissioner, adopting the Findings of 
54 Supreme Court of Appeals of Virginia 
Fact and Conclusions of Law of the Hearing Commissioner 
as those of the full Commission and affirming the award of 
.June 27, 1955. 
INDUSTRIAL COMMISSION OF VIRGINIA 
/s/ J. G. CRENSHAW 
Commissioner. 
Attest: 
/s/ W. F. BURSEY 
Secretary. 
• • • • 
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
To: The Clerk of the Industrial Commission of Virginia. 
Comes now J. A. Jones Construction Company, Employer~ 
and Aetna Casualty and Surety Company, Insurer, and tiles 
notice of appeal to the Supreme Court of Appeals of Vir-
ginia from the award of the Industrial Commission on Review 
of this case, rendered on November 1, 1955, and herewith as-
signs the following errors: 
1. That the Industrial Commission erred in holding that 
George L. Martin, Claimant, filed his application for addi-
tional compensation under the Workmen's Compensation 
Act, Title 65, Code of Virginia, within the period provided 
by the Act, which holding was substantially a matter of law 
based on uncontradicted evidence, and is contrary to the evi- · 
dence. 
2. That the. Industrial Commission erred in 
page 113 ~ holding that the insurance carrier waived its de-
fense of limitations, by procuring medical evi-
dence and by replying to inquiries from the Commission, and 
other actions prior to placing the case on the hearing docket, 
notwithstanding that its grounds of defense asserted such 
defense. 
3. That the Industrial Commission erred in holding as a 
matter of law that the insurance carrier's letter of May 12, 
J. A. Jones Const. ·co. et al, v. George L. Martin 55 
1954, :addressed to the Industrial Commission (Defendant's 
Exhibit-11) was, in effect, an application for hearing, and 
tolled the_ running of the Statute of Limitations. 
4. That the Industrial Commission erred in holding that, 
under Section 65-95, Code of Virginia, claimant was not 
required to show an actual change in physical condition, snb-
:sequent to the original award, to entitle him to an additional 
.award based on '' Change in Condition'' and that a change 
in his economic condition was sufficient for this purpose.. 
Respectfully, 
JOHN B. SPIERS, JR. 
Of counsel for Defendants . 
• • • 
I hereby certify that a true copy of the foregoing notice of 
appeal and assignments of error was delivered to W. R. L. 
Craft, Jr. Attorney at Law, Christiansburg, Virginia, and 
mailed to Ernest W. Ballou, Attorney at Law, 413 Boxley 
Building, Roanoke, Virginia, .counsel for claimant, on the 
18th day of November 1955. 
JOHN B. SPIERS, JR. 
Of counsel for defendants. 
page 114} Legal and timely service of the foregoing no-
tice of appeal and assignments of error, is this day 
:accepted. 
Given under my hand this 18th day of November 1955. 
W. R. L. CRAFT 
Of counsel for Claimant. 
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NOTICE. 
You and each of you are hereby notified that I have this 
<elate, by letter, directed the Clerk of the Industrial Commis-
sion of Virginia, at Richmond, Virginia, to make up the record 
and prepare necessary transcripts thereof to enable me to 
petition the Supreme Court of Appeals of Virginia for a Writ 
56 Supreme Court of Appeals of Virginia 
of Error to the award of the Full Industrial Commission 
rendered in this case on November 1, 1955. 
Given undeT my hand this the 18th day of November, 1955~ 
JOHN B. SPIERS, JR. 
Counsel :for Defendants. 
I do certify that a true copy of the fore going Notice was 
mailed to W. R. L. Craft, Attorney at Law,. Christiansburg,. 
Virginia, and Ernest W. Ballon, Attorney at Law, 413 Boxley 
Building, Roanoke, Virgfoia, Counsel for Claimant, on N ovem-
ber 18th, 1955. 
JOHN B. SPIERS, JR. 
Counsel for Defendants·. 
page 116 ~ Legal and timely service of the foregoing, is 
hereby accepted, this the 18th day of November 
1955. 
W. R. L. CRAFT 
Of counsel for claimant. 
• • • • • 
A Copy-Teste : 
H. G. TURNER, Clerk. 
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